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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of )
)

Schools and Libraries Universal Support
Mechanism

Request for Review and/or Waiver By Knology
of Kansas, Inc. of a Funding Decision by the
Universal Service Administrative Company

) CC Docket No. 02-6
)
)
) Application No. 1018862
)
)
)

REQUEST FOR REVIEW AND/OR WAIVER BY KNOLOGY OF KANSAS, INC.

Pursuant to Sections 54.719 and 54.722 of the Commission’s rules,1/ Knology of Kansas,

Inc. (“Knology”) hereby requests review of the Universal Service Administrative Company’s

(“USAC”) decision to deny2/ Knology’s appeal3/ of several Notification of Commitment

Adjustment Letters issued by USAC on August 15, 2016.4/

In its decision, USAC incorrectly affirmed previous determinations that the Lawrence

Unified School District #497 (“District”) had improperly accepted a limited number of

complimentary Internet access service accounts from Knology in violation of the fair and open

competitive bidding process requirement under the E-rate program rules. Specifically, USAC

1/ 47 C.F.R. § 54.719(b), (c); 47 C.F.R. § 54.722(a).
2/ Administrator’s Decision on Appeal (Oct. 18. 2016) (“Denial”), attached as Exhibit A. USAC
subsequently issued Demand Payment Letters to the E-rate applicant, Lawrence Unified School District
#497, that collectively sought repayment of $507,559.10 for funds disbursed in Funding Years 2011,
2012, and 2013. See Demand Payment Letters issued by USAC to Lawrence Unified School District
#497 (Oct. 25, 2016 and Oct. 28, 2016) (“Demand Payment Letters”), attached as Exhibit B.
3/ Knology Appeal in Response to Notification of Commitment Adjustment Letters issued by
USAC on August 15, 2016, for FRNs 2212982, 2175780, 2175790, 2338975, 2339017, 2338984,
2516598, 2516093, 2516096, 2516104 (filed Oct. 14, 2016) (“Knology Appeal”), attached as Exhibit C.
4/ Notification of Commitment Adjustment Letters to Knology of Kansas, Inc. for FRNs 2212982,
2175780, 2175790, 2338975, 2339017, 2338984, 2516598, 2516093, 2516096, 2516104 (Aug. 15, 2016)
(Notification of Commitment Adjustment Letters), attached as Exhibit D.
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incorrectly held that the complimentary accounts constituted a prohibited “gift” under Section

54.503(d)(1),5/ invalidating the entirety of the District’s E-rate funding awards for Funding Years

2011 through 2013, and demanding that the District refund more than $500,000 in disbursed

funds.6/ USAC has also denied the District approximately $340,000 in funding for Funding

Years 2014 and 2015.7/ For the reasons set forth below, the Commission must reverse USAC’s

decision, vacate the Notification of Commitment Adjustment Letters and subsequent Demand

Payment Letters, and direct USAC to cease all further collections efforts. The Commission

should also allow the District to receive funding for Funding Years 2014 and 2015, with the

services cost-allocated as appropriate.

The complimentary Internet access service accounts provided to the District were entirely

proper. First, the complimentary accounts were not a prohibited “gift” under the rules but,

instead, were a legitimate component of a larger service package requested and purchased by the

District, consistent with complimentary services provided by Knology to the District for over

thirty years, the services routinely provided to similarly sized commercial customers, and

Knology’s legal obligations as a common carrier and as an E-rate provider. Second, the

Commission’s rules and precedent make clear that providers are permitted to offer

complimentary services to schools and libraries participating in the E-rate program as long as

such services are not provided with the intent of influencing the competitive bidding process.

Third, the complimentary accounts that were provided did not undermine the fair and open

competitive bidding process. Such accounts are part of Knology’s ordinary business service

5/ 47 C.F.R. § 54.503(d)(1).
6/ See Exhibit B (Demand Payment Letters).
7/ See Request for Review and/or Waiver by the Lawrence Unified School District #497 of Funding
Decisions by the Universal Service Administrative Company, CC Docket No. 02-6, Application Nos.
775595, 828451, and 922269 et al., at 6-7 (filed Dec. 14, 2016) (“District Appeal to FCC”).
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package that it offers to other non-residential customers, and no competitive process was

undermined as Knology was either the lone bidder or lowest bidder for each bid that it was

awarded. Finally, even if the District’s receipt of complimentary accounts violated the

Commission’s rules, USAC’s judgment to deny and order the refund of all E-rate funding to the

District for the entirety of Funding Years 2011, 2012, and 2013 is disproportionate to the alleged

violation.

At most, the District did not properly cost-allocate ineligible services that were bundled

with E-rate eligible services and remove those ineligible costs from its application. Under the

Commission’s E-rate cost-allocation rules, USAC’s recovery of any funds from the District

should be capped at the actual value of the complimentary residential accounts that Knology

provided to the District. Alternatively, if the Commission believes that there was a violation of

the “gift” rule, then it should grant any waivers it deems necessary. Such waivers would serve

the public interest, as USAC’s denial of all E-rate funding for Funding Years 2011 through 2015

is disproportionately punitive and would cause substantial harm to District’s students.

I. BACKGROUND

Knology, which formerly provided service in Kansas as Sunflower Broadband, is wholly

owned and operated by WideOpenWest Finance, LLC d/b/a WOW! Internet, Cable and Phone.8/

Knology has participated in the E-rate program in various communities since 2010 and makes

every effort to comply with all E-rate rules and regulations.9/ Knology has provided a variety of

8/ Sunflower became Knology of Kansas, Inc. in 2010 and began operating under the d/b/a WOW!
Internet, Cable and Phone following WOW’s purchase of Knology in 2012.
9/ Knology provides ongoing staff training to staff members responsible for overseeing E-rate
program participation, and it has also utilized consultants to advise Knology on complicated rules and
regulations. Staff members participate in training sessions each year, many of which are provided by
USAC. See Declaration of Debra Schmidt, attached as Exhibit E.
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telecommunications and other communications services to the District since 1990.10/ Knology

has also provided E-rate services to the District since Funding Year 2011, when the District first

posted a Form 470 seeking bids on E-rate services. Knology was the only bidder for the project

in that initial year.11/ Knology and the District subsequently entered into a five-year Business

Services Agreement, which provided that the District would receive “Up to 15 Free Gold

Residential Internet Accounts.”12/

In Funding Year 2013, the District requested bids for an additional 200 Mbps connection.

According to the District, it received two bids—one from Knology and one from KanRen.

Knology was the lowest-priced bidder and therefore was selected to provide the requested

services.13/

In Funding Year 2014, the District requested bids for an additional 420 Mbps connection.

According to the District, it received four bids. KanRen was the lowest bidder, with a bid of $10

per Mbps. Knology was the second-lowest bidder at $12 per megabit. The District selected

KanRen as the winning bidder.14/

10/ See Declaration of Debra Schmidt.
11/ See id.; see also Memorandum from Jerri Kemble, Assistant Superintendent, Educational
Programs & Technology, Lawrence Public Schools to Michael Deusinger, Manager, Special Compliance,
USAC, at 1 (Feb. 25, 2016) (“Kemble Memorandum”), attached as Exhibit F.
12/ See Knology Business Communications Services Agreement dated March 15, 2011, attached as
Exhibit G; see also SLD Appeal re: Lawrence Unified School District #497, BEN: 137570: FY2011-
2012, FY2012-2013, FY2013-2014, FY2014-2015, FY 2015-2016, at 3 (filed Sept. 30, 2016) (“District
Appeal to USAC”), attached as Exhibit H.
13/ See Declaration of Debra Schmidt; see also Kemble Memorandum at 1; District Appeal at Exhibit
2.
14/ See District Appeal to FCC at 6 & Exhibit E (“FY2014 Bidding Evaluation Matrix”)
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Knology continued to provide the complimentary accounts until May 2015, when the

Business Services Agreement was amended in various respects.15/ All free services have since

been disconnected or are now subject to a charge.16/

The provision of complimentary services is a normal pricing and promotion strategy of

Knology for commercial customers who meet certain volume or term commitments, and the

values for the services provided to the District were equivalent to those given to Knology’s other

commercial customers.17/

In August 2016, USAC sent Notification of Commitment Adjustment Letters to Knology

for Funding Year 2011 through Funding Year 2013.18/ The letters stated that USAC’s routine

review of Schools and Libraries Program (“SLP”) funding commitments had revealed certain

applications where funds were committed were in violation of the SLP rules. Specifically,

USAC determined that “the applicant was offered and accepted gifts in the form of free

residential internet service from the service provider which resulted in a competitive bidding

process that was not fair and open.”19/

The District and Knology separately appealed those decisions to USAC on September 30,

2016, and October 14, 2016, respectively.20/ In its appeal, Knology emphasized that it was not

the applicant for or direct beneficiary of any E-rate program funding, and that all E-rate funds at

issue here were disbursed through the District.21/ USAC denied both appeals on October 18,

15/ See May 2015 Amendment to Knology Business Communications Services Agreement, attached
as Exhibit I.
16/ See Declaration of Debra Schmidt.
17/ See id.
18/ See Exhibit D (Notification of Commitment Adjustment Letters).
19/ Id.
20/ See Exhibit H (District Appeal); Exhibit C (Knology Appeal).
21/ Exhibit C (Knology Appeal).
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2016—only four days after Knology filed its appeal.22/ It subsequently issued Demand Payment

Letters to the District on October 25, 2016 seeking recovery of its entire funding commitment to

the District for Funding Year 2011 through Funding Year 2013.23/

On November 22, 2016, the District and Knology jointly filed an interim request for

review by the Commission of USAC’s decision to deny their respective appeals (the “Interim

Appeal”).24/ In the Interim Appeal, the District and Knology noted that they have until December

23, 2016—60 days after USAC’s denials of their appeals—to file appeals with the Commission.

However, USAC demanded repayment of the disbursed funds by November 23, 2016—30 days

after USAC issued the Demand Payment Letters—or the District and Knology would be placed

on the Commission’s red light list.25/ As a result, the District and Knology opted to file the

Interim Appeal to prevent them from being placed on the red light list. The District and

Knology further noted that they reserved the right to file substantive appeals by the 60-day

deadline and intended to do so.26/ Knology now timely files this substantive appeal to

supplement the Interim Appeal.

II. DISCUSSION

A. The Complimentary Residential Accounts Were Not a Prohibited “Gift.”

USAC’s decision should be reversed as the complimentary Internet access service

accounts were in no manner a prohibited “gift” or any other sort of inducement tied to a

competitive bid. Any argument that the accounts were offered to induce the District to choose

22/ See Exhibit A (Denial).
23/ See Exhibit B (Demand Payment Letters).
24/ Request for Review by Knology of Kansas, Inc. and Lawrence Unified School District #497 of
Funding Decisions by the Universal Service Administrative Company, WC Docket No. 02-6 (filed Nov.
22, 2016) (“Interim Appeal”), attached as Exhibit J.
25/ See Demand Payment Letters.
26/ Interim Appeal at 1 n.2.
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Knology as its E-rate provider is belied by the long-standing nature of the services provided.

Knology has provided complimentary accounts to the District since it first provided service to

the District beginning in 1990—years before the E-rate program’s very existence.27/ Since then

and through 2015, complimentary accounts were an ongoing part of the service package

provided to the District. The decades between the time the accounts were first provided and the

District’s involvement in the program rebut the claim that there is any link between the accounts

and the District’s choice of Knology as its E-rate service provider. There is simply no temporal

link to suggest that this is a gift of any sort.

The Business Services Agreement was also consistent with the Commission’s rules at the

time, which permitted free or discounted services to be bundled with E-rate eligible services—

without cost-allocation—as long as the package was “available to some other class of subscribers

or segment of the public.”28/ In this case, the complimentary accounts were a component of a

larger service package that was not only consistent with the services the District had been

provided for almost thirty years, but was also a package that mirrored service packages that

Knology regularly provided to commercial entities of similar size and volume of use.29/ Indeed,

each of the contractual terms in the District’s agreement, including the complimentary accounts,

was consistent with terms provided to similarly-situated commercial customers.

Providing such complimentary accounts is a normal, reasonable pricing and promotion

strategy regularly used by Knology (and most other providers for that matter) for large- and

medium-sized commercial customers who meet certain volume or term commitments and

27/ See Federal-State Joint Board on Universal Service, Report and Order, 12 FCC Rcd. 8776 (1997)
(establishing a universal service support system that became effective on January 1, 1998).
28/ See Schools and Libraries Universal Service Support Mechanism, A National Broadband Plan
for Our Future, Order, 25 FCC Rcd. 17324, ¶ 11 (WCB 2010) (“2010 Clarification Order”).
29/ See Declaration of Debra Schmidt.
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thresholds.30/ The volume of services purchased by the District year after year easily qualified

the District for such services as a commercial customer. The accounts were also intended to help

school officials and employees perform their official functions. They were not intended to

circumvent the program rules or influence the competitive bidding process.31/

As both a common carrier and a participant in the E-rate program, Knology had an

obligation to apply a pricing policy and to provide complimentary services to the District

consistent with its other commercial customers. As a common carrier and as required by tariff, it

would be patently unlawful for Knology to discriminate against the District in the level of

service and price provided by providing less in terms of the services, including complimentary

accounts, than what is offered to equivalent commercial customers.32/ Similarly, as a participant

in the E-rate program, Knology must comply with the Lowest Corresponding Price (“LCP”) rule,

which dictates that E-rate eligible schools and libraries receive the lowest price available for

similar services provided to similarly situated commercial customers.33/ The LCP rule explicitly

includes promotions in this equation: “Promotional rates offered by a service provider for a

period of more than 90 days must be included among the comparable rates upon which the

lowest corresponding price is determined.”34/ For these reasons, Knology had no option but to

30/ See id.
31/ Notably, the District did not even use all fifteen of the free residential Internet accounts permitted
under the contract. See Declaration of Debra Schmidt; District Appeal at 3 (stating that “only a portion of
the fifteen accounts offered were actually put to use.”).
32/ See 47 U.S.C. § 202(a) (“It shall be unlawful for any common carrier to make any unjust or
unreasonable discrimination in charges, practices, classifications, regulations, facilities, or services for or
in connection with like communication service, directly or indirectly, by any means or device, or to make
or give any undue or unreasonable preference or advantage to any particular person, class of persons, or
locality, or to subject any particular person, class of persons, or locality to any undue or unreasonable
prejudice or disadvantage.”); see also Exhibit C (Knology Appeal ) (describing local telecom tariff that
provides for the consideration of Individual Case Basis Arrangements on a non-discriminatory basis).
33/ 47 C.F.R. § 54.511(b).
34/ Id.
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offer the District the same package at the same rate as was offered commercial customers of the

same size, including the complimentary accounts.

B. The E-rate Program Rules Explicitly Recognize that Providers May Offer
Complimentary Telecommunications Related Services to Schools and
Libraries.

Contrary to USAC’s determination, the Commission’s E-rate rules fully anticipate that

providers will include complimentary products or services of the type offered here, and that such

services are not necessarily prohibited “gifts” under the program. In 2010, the Wireline

Competition Bureau issued an order clarifying that the gift rule was “not intended to discourage

charitable donations to E-rate eligible entities as long as those donations are not directly or

indirectly related to E-rate procurement activities or decisions and provided the donation is not

given with the intention of circumventing the competitive bidding or other E-rate program

rules.”35/ The Bureau explained that “even if a charitable donation furthers educational programs

and purposes, it will violate the E-rate program gift rule if it is provided for the specific purpose

of influencing the E-rate competitive bidding process.”36/ For example, the Bureau noted that

“gifts of equipment that increase the demand for a donor’s services, and thus cause a school,

school district or library to purchase more E-rate services from the donor, are prohibited because

the underlying purpose of such gifts is likely not ‘charitable’ but rather to influence the

purchasing patterns of the recipient school or library under the E-rate program.”37/

USAC’s decision erroneously relies on the assumption that all free services violate the

Commission’s gift rule. But the Commission has made clear that such services are permissible if

35/ See 2010 Clarification Order at ¶ 10 (citing Schools and Libraries Universal Service Support
Mechanism and a National Broadband Plan for Our Future, Sixth Report and Order, 25 FCC Rcd.
18762, ¶ 90 (2010) (“Schools and Libraries Sixth Report and Order”)).
36/ 2010 Clarification Order at ¶ 11.
37/ Id.
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they are not intended to influence procurement activities or decisions. Here, the complimentary

service accounts were permissibly provided to the District as part of a bundle with E-rate eligible

services. They were not related to the procurement of those services or intended to circumvent

the competitive bidding process. As noted above, Knology routinely provides complimentary

residential Internet accounts to its commercial customers who agree to certain volume or term

commitments. The District was not afforded any special treatment.

USAC has likewise recognized that free services are not necessarily prohibited under

program rules and do not necessarily undermine a fair and open competitive bidding process.

USAC’s website features a “Free Services Advisory” offering guidance on how to account for

“free” services and eligible services.38/ The advisory states that “[p]rogram rules do not prohibit

that practice as long as the donation is not provided as a sales inducement or, if the donation is in

fact tied to a bid for services, the value of the donated products is subtracted from the pre-

discount cost included in the funding request.”39/ In this case, as explained above, the

complimentary residential Internet accounts were never tied to the bidding process; they were

first provided to the District more than 20 years before its bid for services in 2011, and Knology

routinely provided such accounts to its similarly situated commercial customers.

C. /The Complimentary Residential Accounts Offered Here in No Manner
Undermined a Fair and Open Competitive Bidding Process.

At all times, and regardless of the complimentary accounts, the District conducted a fair

and open competitive bidding process under the Commission’s rules. Knology was either the

only bidder or the lowest-priced bidder in each of the Funding Years that it was selected by the

38/ USAC Free Services Advisory, available at http://www.usac.org/sl/applicants/step01/free-
services-advisory.aspx (last visited Nov. 17, 2016).
39/ Id.
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District as an E-rate service provider. Nothing about the provision of the complimentary

accounts changes this fact.

Additionally, some of the Internet accounts cited in USAC’s decision also predate the

Commission’s rule on prohibited gifts, which was adopted in 2011.40/ Specifically, four of the

accounts were in service in 2009 or earlier.41/ None were activated in 2011, the year in which

USAC alleges the accounts were used to unduly influence the competitive bidding process. All

of the other accounts were placed into service in 2012, after the five-year Business Services

Agreement was already in effect. The free Internet accounts could not possibly have undermined

a fair and open competitive bidding process if no other service providers actually competed for

the District’s business in any of those years. And in Funding Year 2013, Knology was the

lowest bidder of two providers who responded to the District’s Form 470. Notably, the District

selected another provider over Knology for services requested by the District in Funding Year

2014, when that other provider (KanRen) was the lowest-priced bidder.

The Commission has overturned prior decisions in which USAC found violations of the

competitive bidding requirements in circumstances where “gifts” were of an entirely different

nature than covered services. In a 2012 decision, USAC found that Kings Canyon Unified

School District had accepted gifts, including meals, conference expenses, and site trip expenses

from Trillion Partners, Inc. in violation of Commission rules.42/ Nevertheless, the Commission

concluded that the gifts did not impede the competitive bidding process, because Trillion offered

40/ See Schools and Libraries Sixth Report and Order at ¶ 88; see also 47 C.F.R. § 54.503(d).
41/ See Declaration of Debra Schmidt.
42/ Requests for Review of Decisions by the Universal Service Administrator by Kings Canyon
Unified School District, Reedley, CA, et al., Order, DA 12-604 (WCB 2012) (“Kings Canyon”). The
Commission did not apply the current gift rules in its decision because those rules became effective after
the completion of the applicant’s bidding process. It instead reviewed USAC’s denials by determining
whether the gifts at issue impeded a fair and open competitive bidding process. Id. at n.1.
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the lowest price for the requested services and presented a proposal that Kings County believed

accounted for the unique geography of its school district.43/ The Commission therefore ordered

USAC to cease recovery actions against both the applicant and the service provider.44/

As in Kings Canyon, Knology was the lowest-priced bidder for the services requested by

the District in each of the Funding Years in question. Knology was also the only provider to a

bid to the District in Funding Year 2011, so the terms had no impact on the outcome of the

bidding process. Those terms were an established part of Knology’s contract with the District by

the time other service providers began to submit bids in Funding Year 2013, at which point the

District selected Knology to provide an additional 200 Mbps connection because Knology was

the lowest-priced bidder for the requested service.

D. Even if the District Violated the Commission’s Prohibition on “Gifts,”
USAC’s Drastic Proposed Action Is Unwarranted Because the Integrity of
the Bidding Process Was Not Compromised.

Even if there was a violation of the gift rule, that infraction would not justify USAC’s

demand that the District repay all E-rate disbursements since Funding Year 2011. The

complimentary Internet service was not offered or provided as any sort of sales inducement or

attempt to circumvent the Commission’s rules. As noted above, Knology routinely provides

complimentary residential Internet accounts to commercial customers who meet certain volume

or term commitments. Consistent with this practice, Knology provided limited complimentary

services to the District dating back as early as 1990—years before the E-rate program was

created—and more than two decades before the Commission adopted its rule on prohibited gifts.

The purpose of the program rules, to ensure the integrity of the bidding process, was not

43/ Id. at ¶ 2; see also Requests for Review of Decisions of the Universal Service Administrator by
Dimmitt Independent School District, et al., Order, 26 FCC Rcd. 15581, ¶ 10 (WCB 2011).
44/ Kings Canyon at ¶ 2.
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compromised. If there was any failure to account for free versus eligible services, then USAC

recovery efforts should be limited to the value of those free services.45/

In the alternative, if the Commission believes that there was a violation of the

competitive bidding rules, then it should grant any waivers it deems necessary. USAC’s decision

to invalidate more than $840,000 in E-rate funding would not serve the public interest or the

purposes of the E-rate program. Instead, this disproportionately punitive outcome would

significantly harm the District and its students.

III. CONCLUSION

For the foregoing reasons, the Commission should grant the requested relief and order

USAC to cease recovery actions against the District. USAC erred in its conclusion that the

complimentary Internet accounts violated the Commission’s competitive bidding rules for the E-

rate program. First, the complimentary Internet accounts were not a prohibited gift. Knology

routinely provides such accounts to its commercial customers, including the District, who meet

certain volume and term commitments, and the practice was consistent with Knology’s legal

obligations as a common carrier and as an E-rate provider. Second, USAC’s decision relies on

its erroneous assumption that all complimentary services are prohibited under E-rate program

rules. Such services are prohibited only if they are intended to circumvent E-rate program rules.

Here, Knology’s provision of a limited number of complimentary accounts was not intended

to—and did not—influence the competitive bidding process. Third, the complimentary accounts

did not undermine the fair and open competitive bidding process. Knology was either the lone

45/ See Schools and Libraries Universal Service Support Mechanism, Fifth Report and Order, 19
FCC Rcd. 15808, ¶¶ 20-21 (2004) (“In situations where disbursement of funds is warranted under the
statute and rules, but an erroneous amount has been disbursed, the amount of funds that should be
recovered is the difference between what the beneficiary is legitimately allowed under our rules and the
total amount of funds disbursed to the beneficiary or service provider.”).



bidder or lowest bidder for each bid that it was awarded. Finally, if the Commission determines

that the District's acceptance of the accounts was in any way prohibited under E-rate program

rules, then it should direct USAC to seek recovery as a violation of the cost-allocation rules, not

the gift rules. In the alternative, the Commission should grant any waivers it deems necessary, as

such waivers would serve the public interest.

Kathryn E. Ford
Vice President, Legal Affairs
WOW! INTERNET, CABLE, PHONE
7887 E. Belleview Ave., Suite 1000
Englewood, CO 80111

December 16, 2016
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EXHIBIT E

Declaration of Debra Schmidt







EXHIBIT F

Memorandum from Jerri Kemble, Assistant Superintendent, Educational Programs &
Technology, Lawrence Public Schools to Michael Deusinger, Manager, Special Compliance









EXHIBIT G

Knology Business Communications Services Agreement dated March 15, 2011











EXHIBIT H

SLD Appeal re: Lawrence Unified School District #497, BEN: 137570: FY2011-2012, FY2012-
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EXHIBIT I

May 2015 Amendment to Knology Business Communications Services Agreement







EXHIBIT J

Joint Interim Appeal of Knology of Kansas, Inc. and Lawrence Unified School District #497,
filed Nov. 22, 2016



Before the  
Federal Communications Commission 

Washington, D.C.  20554 
 
 
In the Matter of    ) 
      ) 
      ) 
Schools and Libraries     )  WC Docket No. 02-6 
Universal Service Support Mechanism )   
      ) 
Request for Review by    )   
      ) 
Knology of Kansas, Inc. and    )  Application Nos. 775595, 
Lawrence Unified School District #497 )  814366, 828451, 909793, 
of Funding Decisions by the    )  922269, 958060, 981465, 
Universal Service Administrative Company  )  and 1018862 
 

REQUEST FOR REVIEW BY KNOLOGY OF KANSAS, INC.  
AND THE LAWRENCE UNIFIED SCHOOL DISTRICT #497 

OF DECISIONS BY THE UNIVERSAL SERVICE ADMINISTRATIVE COMPANY 
  

Pursuant to Sections 54.719 and 54.722 of the Commission’s rules,1 Knology of Kansas, 

Inc. (Knology) and Lawrence Unified School District #497 (the District) (collectively, 

Petitioners) respectfully request a review of a Universal Service Administrative Company 

(USAC) decision to seek recovery of Schools and Libraries universal service program funding 

(E-rate) from Petitioners for Funding Year 2011 (FCC Forms 471 numbered 775595 and 

814366); Funding Year 2012 (FCC Form 471 numbered 828451); Funding Year 2013 

(FCC Forms 471 numbered 909793 and 922269); and Funding Year 2014 (FCC Form 471 

numbered 958060 and 981465).2  Petitioners dispute the existence of the debts that USAC seeks 

to recover.  Because USAC’s decision places an undue burden on Petitioners and represents an 

inefficient use of Commission resources, Petitioners ask that the Commission reverse USAC’s 

                                                           
1 47 C.F.R. § 54.719(b), (c); 47 C.F.R. § 54.722(a). 
2 Petitioners reserve the right to file substantive appeals by the 60-day deadline and intend to do so. 
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decision to require repayment of the disputed debts by November 23, 2016, by either (1) waiving 

the requirement that Petitioners pay the requested funds within 30 days, or (2) rescinding its 

approval of USAC’s requests for repayment by Petitioners.3 

I. Background 

Lawrence Unified School District #497 is a public school system in Lawrence, Kansas, 

committed to ensuring educational equity and excellence so that students of all races and 

backgrounds achieve at high levels and graduate prepared for success in college, careers and life 

in a diverse and rapidly changing world.  Knology of Kansas, Inc., formerly Sunflower 

Broadband, is wholly owned and operated by WideOpenWest Finance, LLC d/b/a WOW! 

Internet, Cable and Phone, which has been providing telecommunications services to customers 

in Kansas since 2001.4 

The District submitted applications for E-rate funding for funding years 2011, 2012, 

2013, and 2014.  Knology provided Internet access services to the District based on those 

applications.  USAC approved each application and issued a funding commitment decision letter 

(FCDL) approving E-rate funding for those funding years.  The District has received funding 

under those FCDLs for funding years 2011, 2012, and 2013.  

In August 2016, USAC rescinded its approval of the District’s requests for E-rate funding 

for funding years 2011, 2012, 2013, and 2014, and denied the District’s funding request for 

                                                           
3 Petitioners also request a waiver of Section 54.719 of the Commission’s rules, 47 C.F.R. § 54.719, to the 
extent that it requires Petitioners to appeal the demand letters to USAC before filing this Request for 
Review with the Commission. 
4 Sunflower became Knology of Kansas, Inc. in 2010 and began operating under the d/b/a WOW! 
Internet, Cable and Phone following WOW’s purchase of Knology in 2012. 
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2015.  USAC based the denial of funding on its determinations that funds were committed in 

violation of E-rate rules.  Petitioners filed timely appeals of this decision with USAC. 

On October 25, 2016, USAC denied most of Petitioners’ appeals.  On the same day—

October 25, 2016—USAC sent letters to Petitioners demanding repayment of E-rate funds 

received by the District for funding years 2011, 2012, 2013, and 2014.5  Accordingly, Petitioners 

have until December 23, 2016—60 days after USAC’s denials of their appeals—to file appeals 

with the Commission.6  However, the District has only until November 23, 2016—30 days after 

USAC issued the demand letters—to repay the money it received for funding years 2011, 2012, 

2013, and 2014 or Petitioners will be placed on the Commission’s red light list.7  Petitioners 

deny USAC’s allegations of wrongdoing and intend to file appeals with the Commission by the 

deadline. 

If Petitioners do not file an appeal by the demand letter deadline, USAC has been 

directed by the Commission to place Petitioners on the Commission’s “red light” list, as debtors 

to the government that have not repaid funding owed to the program.  Applications filed by 

entities on the Commission’s red light list are automatically dismissed.8  The District has 

applications for E-rate support for funding year 2016 that are pending with USAC.  Service 

providers likewise cannot receive funding.       

                                                           
5 USAC denied one FY 2011 appeal on October 26, 2016. It sent a demand payment letter for that 
application on October 28, 2016. 
6 A party has 60 days from the date of a USAC decision to request a review by the Commission. 
47 C.F.R. § 54.720(a); see also Schools and Libraries Universal Service Support Mechanism, CC Docket 
No. 02-6, Second Report and Order, FCC 03-101, para. 56 (2003) (extending the appeal deadline from 30 
days to 60 days). 
7 Schools and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Fifth Report and 
Order and Order, FCC 04-190, para. 42 (2004) (Fifth Report and Order). 
8 47 C.F.R. § 1.910(b)(3)(i); Fifth Report and Order, para. 42. 
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II. The Commission Should Reverse USAC’s Decision to Demand Repayment from 
Petitioners Before They Have Had an Opportunity to Appeal to the Commission 

 
 Petitioners request relief from the Commission on the ground that USAC’s demand 

letters require repayment of a disputed debt before Petitioners have had an opportunity to appeal 

USAC’s findings of alleged violations to the Commission.  This outcome is unfair to Petitioners 

and is administratively inefficient.  Petitioners deny USAC’s allegations of wrongdoing and 

dispute the existence of the resulting debts.  Accordingly, Petitioners ask the Commission to 

reverse USAC’s decision to require repayment of the disputed debts by November 23, 2016, and 

propose two alternative actions that would achieve the requested relief. 

A. USAC’s Action Is Unfair and Unduly Burdensome to Petitioners 
 
 As noted above, USAC is seeking recovery of funds from Petitioners based on findings 

of alleged wrongdoing by Petitioners.  USAC denied Petitioners’ appeals of those findings on 

October 25, 2016, so Petitioners have until December 23, 2016, to appeal USAC’s decisions to 

the Commission.  At the same time, USAC is demanding—again, based on the same findings of 

alleged violations—that Petitioners repay E-rate funds by November 23, 2016, a full month 

before their appeals to the Commission are due.   

 Thus, USAC has, in effect, demanded repayment of a disputed debt by Petitioners not 

just before their associated substantive appeals of USAC’s decision are resolved, but before 

those appeals are even due to the Commission.  USAC’s action is unduly burdensome to 

Petitioners, who, in response to the demand letters, must either (1) repay a disputed debt before 

their appeals have been exhausted, which is not ordinarily required of program participants;9 (2) 

prepare and file with the Commission an appeal of USAC’s findings of alleged wrongdoing in 

                                                           
9 Fifth Report and Order, para. 43 (noting that Commission rules “provide the opportunity to contest any 
finding that monies are owed to the Commission”). 



5 
 

half the time they would otherwise be allotted under Commission rules; or (3) file the instant 

request for review of USAC’s demand letters.  If Petitioners do not take one of these actions, 

they risk being placed on the Commission’s red light list and thus jeopardize their ability to 

receive E-rate funding.10  Petitioners have opted to file this timely appeal of the demand letters, 

which prevents them from being placed on the red light list.11  The requested relief will allow 

Petitioners to pursue the administrative remedies to which they are entitled under the 

Commission’s rules, and to await a Commission decision with respect to the violations alleged 

by USAC before they are required to repay any E-rate funds.   

B. USAC’s Action Constitutes an Inefficient Use of Universal Service Fund and 
Commission Resources 

 
 USAC’s action also constitutes an inefficient use of Universal Service Fund and 

Commission resources:  the issuance of demand letters and the denial of the associated appeal on 

the same day or just a few days later suggest that USAC sought Commission approval of the 

demand letters before it had officially concluded that a violation of the E-rate rules had taken 

place.12  Furthermore, the Commission had to review USAC’s actions and approve of the 

                                                           
10 See 47 C.F.R. § 1.910(b)(3)(i) (“If a delinquency has not been paid or the debtor has not made other 
satisfactory arrangements within 30 days of the date of the notice provided pursuant to paragraph (b)(2) of 
this section, the application or request for authorization will be dismissed.”); Fifth Report and Order, 
para. 42 (“USAC shall dismiss any outstanding requests for funding commitments if a school or library . . 
. has not paid the outstanding debt, or made otherwise satisfactory arrangements, within 30 days of the 
date of the notice provided for in our commitment adjustment procedures.”). 
11 See 47 C.F.R. § 1.910(b)(3)(i) (“The provisions of paragraphs (b)(2) and (b)(3) of this section will not 
apply if the applicant has timely filed a challenge through an administrative appeal or a contested judicial 
proceeding either to the existence or amount of the non-tax delinquent debt owed the Commission.”); 
Fifth Report and Order, para. 43 (“Applications will not be dismissed pursuant to our red light rule if the 
applicant has timely filed a challenge through administrative appeal or a contested judicial proceeding to 
either the existence or amount of the debt owed to the Commission.”). 
12 USAC is required to seek Commission approval before issuing demand letters.  Changes to the Board 
of Directors of the National Exchange Carrier Association, Inc.; Federal-State Joint Board on Universal 
Service, CC Docket Nos. 97-21, 96-45, Order, FCC 00-350, para. 14 (2000). 
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issuance of the demand letters while USAC then had to prepare and issue them—a waste of 

Universal Service funds when the Commission may overturn USAC’s decision on appeal.  In 

addition, USAC’s action effectively requires the Commission to consider multiple requests for 

relief for the same set of circumstances—in the instant request for review, and again in the 

appeals that Petitioners will file less than a month from now.  By postponing any repayment until 

Petitioners’ administrative remedies are exhausted, the requested relief will prevent further 

misuse of administrative resources. 

C. Petitioners Propose Two Options for Granting Relief 
 

Petitioners propose two alternative methods the Commission may use to grant the 

requested relief: 

• Waive the Requirement of Payment Within Thirty Days.  Once in receipt of a demand 

letter from USAC, parties are required to pay the requested amount within 30 days.13  

The Commission could waive this requirement and allow Petitioners to postpone 

repayment until the completion of the appeals process. 

Any of the Commission’s rules may be waived if good cause is shown.14  The 

Commission may exercise its discretion to waive a rule where the particular facts 

make strict compliance inconsistent with the public interest.15  In addition, the 

Commission may take into account considerations of hardship, equity, or more 

effective implementation of overall policy on an individual basis.16  In this case, as 

explained above, USAC’s demand letters impose an undue hardship on Petitioners, 

                                                           
13 Fifth Report and Order, para. 42. 
14 47 C.F.R. § 1.3. 
15 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular). 
16 WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 897 F.2d at 1166.   
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and a waiver of the repayment deadline would alleviate some of the administrative 

inefficiencies created by USAC’s demand letters, thus leading to a more effective 

implementation of overall E-rate policy in this case.  The criteria for waiving a rule 

are therefore met. 

• Rescind Commission Approval of USAC’s Requests for Repayment by Petitioners.  As 

noted above, the issuance of the demand letters and the denial of Petitioners’ appeals 

four days later suggest that USAC sought Commission approval of the demand letters 

before it had officially concluded that a violation of the E-rate rules had taken place.  

Under these circumstances, the Commission might consider rescinding approval of 

USAC’s requests for repayment and requiring USAC to resubmit them for approval, 

if still appropriate, once Petitioners have exhausted their appeals. 

Petitioners believe that this request for review is properly before the Commission because 

it includes a request for waiver17 as well as a request for rescission that only the Commission can 

grant.  However, to the extent that Section 54.719(b) of the Commission’s rules requires 

Petitioners to seek USAC review of the demand letters before filing an appeal with the 

Commission, Petitioners request that the Commission waive that rule.18   

Finally, Petitioners believe that the Fifth Report and Order allows recipients of E-rate 

funds to seek Commission review of USAC demand letters.19  However, the Wireline 

Competition Bureau has recently indicated that issuance of a demand letter does not, in itself, 

                                                           
17 See 47 C.F.R. § 54.719(c). 
18 47 C.F.R. § 54.719(b). 
19 Fifth Report and Order, para. 40 (“Parties are already free today to challenge any action of USAC – 
including the issuance of a demand for recovery of funds – by filing a request for review with this 
Commission pursuant to section 54.722 of our rules.”). 
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constitute an appealable event.20  To the extent that the Bureau’s recent decision may call into 

question Petitioners’ ability to seek Commission review of the disputed debts identified in 

USAC’s demand letters, Petitioners nonetheless believe that the relief requested in the instant 

appeal is appropriately before the Commission.  Unlike the facts in the Bureau’s recent decision, 

here the issuance of the demand letters effectively resulted in less time for Petitioners to submit 

an appeal to the Commission, rather than more; accordingly, the facts and equities in this case 

warrant consideration by the Commission. 

III. Conclusion 

 For the foregoing reasons, the Commission should grant Petitioners’ request for review 

and reverse USAC’s decision to require repayment of E-rate funds by November 23, 2016, by 

either (1) waiving the requirement that Petitioners pay the requested funds within 30 days, or 

(2) rescinding its approval of USAC’s requests for repayment by Petitioners.  

Respectfully submitted,  
 
 

/s/ Jerri Kemble      /s/ Craig Gilley   
Jerri Kemble       Craig Gilley 
Assistant Superintendent     Mintz, Levin, Cohn, Ferris, Glovsky  
Lawrence Public Schools          and Popeo, P.C. 
110 McDonald Drive      701 Pennsylvania Ave., NW 
Lawrence, KS  66044        Suite 900 
        Washington, D.C.  20004 
         
        Counsel for Knology of Kansas, Inc. 
 
 

       
November 22, 2016 

                                                           
20 Streamlined Resolution of Requests Related To Actions By The Universal Service Administrative 
Company, Public Notice, DA No. 16-334, at 3 n.7 (rel. Mar. 30, 2016). 
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